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Endangered Species Act 

…to provide a means to conserve ecosystems 

upon which endangered and threatened 

species depend…

“It is the policy of Congress that all Federal 

departments and agencies shall seek to conserve 

endangered and threatened species and shall use their 

authorities in furtherance of the purposes of this Act” 

(Section 2(c )(1))
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Section 7 of the ESA 
o Section 7 (a)(1)

 All Federal agencies shall, in consultation with and with the assistance of 
the DOI Secretary (USFWS), utilize their authorities in furtherance of the 
purposes of the ESA by carrying out programs for the conservation of listed 
species.

o Section 7 (a)(2)

 Each Federal agency shall, in consultation with and with the assistance of 
the DOI Secretary (USFWS), insure that any action authorized, funded, or 
carried out (Federal Nexus) by such agency is not likely to:

• jeopardize the continued existence of any endangered or threatened 
species (do not affect survival and recovery of species)

• result in the destruction or adverse modification of designated critical 
habitat (CH) of such species
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Definitions 

Endangered species - a species which is in danger 

of extinction throughout all or a significant portion of 

its range

Threatened species - a species which is likely to 

become endangered within the foreseeable future 

throughout all or a significant portion of its range

Foreseeable future - period of time over which events can be 

reasonably anticipated 
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Definitions

Designated Critical Habitat - specific areas within 

the geographical area occupied by the species at the 

time of listing 

- Physical or biological features (constituent elements): e.g.,   

space, food, water, shelter, breeding, germination, etc.

- Essential to the conservation of the species

- May require special management considerations or 

protection
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Definitions 

Designated Critical Habitat - May include specific 

areas outside the geographical area occupied by the 

species given they are 

essential for its conservation

(50 CFR Part 17 or 226)
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Take - defined as to harass, harm, pursue, hunt, shoot, 

wound, kill, trap, capture, or collect, or to attempt to 

engage in any such conduct

Harass - an intentional or negligent act or omission, 

which creates the likelihood of injury to wildlife by 

annoying it to such an extent as to significantly impair 

normal behavior patterns, including breeding, feeding or 

sheltering (50 CFR 17.3)
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ESA, Section 9 - Prohibitions



Harm - significant habitat modification or degradation 

where it actually kills or injures wildlife by significantly 

impairing essential behavioral patterns, including 

breeding, feeding or sheltering (50 CFR 17.3)

Incidental Take - take that is incidental to, and not the 

purpose of, carrying out of an otherwise lawful activity (50 

CFR 402.02).  Evaluated through Section 7 consultations 

or authorized under Section 10 of the ESA.
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ESA, Section 9 - Prohibitions



Wildlife (animals) - protect listed wildlife species from 
threats of “take”

Plants - unlawful to remove or reduce to possession or 
cause malicious damage to any listed plant on Federal 
lands, or cause damage or destruction of any listed plant 
in knowing violation of any State law or regulation

Take prohibitions applies to any person or Federal 
agency
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ESA, Section 9 - Prohibitions



Listed Species in Puerto Rico and U.S. 

Virgin Islands

79 species of plants and animals

- 4 amphibians

- 11 reptiles

- 11 birds

- 1 mammal (manatee)

- 52 plants (66%)

*15 of these species also occur in USVI
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Delisted in 2009
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Federally Listed Species found in USVI

Animals: Plants:

- Virgin Islands tree boa - Buxus vahlii

- St. Croix ground lizard - Calyptranthes thomasiana

- Green sea turtle - Catesbaea melanocarpa

- Leatherback sea turtle - Zanthoxylum thomasianunm

- Hawksbill sea turtle - Agave eggersiana

- Loggerhead sea turtle

- Antillean manatee

- Piping plover

- Roseate tern

- Red Knot
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• Agave eggersiana

• Gonocalyx concolor

• Varronia rupicola

• Catesbaea melanocarpa

• St. Croix ground lizard

• Yellow-shouldered Blackbird

• Coqui guajon

• Coqui llanero

• Mona Is. boa

• Mona Is. iguana

• Monito gecko

• Culebra giant anole

• Golden coqui

• Leatherback sea turtle

• Hawksbill sea turtle

Designated Critical Habitats (15)



Coastal and Marine Species

Manti Antillano

Maritquita

Palometa
Tinglar

Playero Melódico

Alcides Morales



Northern Karst Region of Puerto Rico

Boa de PR

Palma de Manaca

Falcon de Sierra

Guaraguao de Bosque
Palo de Rosa



Southern Karst Region of Puerto Rico

Varronia rupicola

Guabairo de PR

Sapo Concho

Bariaco

Mitracarpus maxwelliae



Central Mountains of Puerto Rico

Palo de Nigua

Higüero de Sierra

Cotorra de PR

Paloma Sabanera
Reinita de Bosque Enano



St. Croix, USVI

Falcon de Sierra

Buxus vahlii

Catesbaea melanocarpa

Agave eggersiana

Dermochelys coriacea

Ameiva polops



St. Tomas, USVI

Zanthoxylum thomasianum

Calyptranthesm thomasiana

VI Tree Boa

Piping Plover



St. John, USVI

Falcon de Sierra

Peperomia wheeleri
Solanum conocarpum

Roseate Tern

Calyptranthesm thomasiana



• Solanum conocarpum - St. John, USVI
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A species for which there is sufficient information to list, but for  

which listing is precluded by other, higher priority actions

Solanum conocarpum

Candidate Species
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Candidate Species

- Isabela-Quebradillas-Camuy

- Maricao, Utuado  

Atlantea tulita 

Harlequin butterfly  

Oplonia spinosa



Recently Listed

July 2016

October 2014

Varronia rupicola

Agave eggersianaGonocalyx concolor

Reinita de Bosque Enano



ESA, Section 7 
o Section 7 (a)(1)

 All Federal agencies shall, in consultation with and with the assistance of 
the DOI Secretary (USFWS), utilize their authorities in furtherance of the 
purposes of the ESA by carrying out programs for the conservation of listed 
species.

o Section 7 (a)(2)

 Each Federal agency shall, in consultation with and with the assistance of 
the DOI Secretary (USFWS), insure that any action authorized, funded, or 
carried out (Federal Nexus) by such agency is not likely to:

• jeopardize the continued existence of any endangered or threatened 
species (do not affect survival and recovery of species)

• result in the destruction or adverse modification of designated critical 
habitat (CH) of such species
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ESA, Section 7

Jeopardize - an action that reasonably would be expected 

to appreciably reduce the likelihood of both the survival and 

recovery of a listed species in the wild

- Reducing: reproduction, numbers, distribution

Adverse Modification - direct or indirect habitat alteration 

that appreciably diminishes the value of the critical habitat 

for the survival and recovery of a listed species
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To minimize impacts of a proposed Federal 

action on a listed species, proposed species 

or designated critical habitat

U.S. Fish and Wildlife Service
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What is the main goal of a Section 7 

consultation?



Does the ESA apply to 

projects on private and other 

non-federal lands?  
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Yes



Who is responsible for Section 7 

Compliance? 

U.S. Fish and Wildlife Service
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Federal Agency = Action Agency



Who Conducts Consultation?
o Federal Agency (Action Agency)

o Designated non-Federal representative (in writing)

• May be involved in informal consultations

• Cannot conduct formal consultations

U.S. Fish and Wildlife Service
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Coqui GuajónMatabuey



Non-Federal Representative
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- Section 7 consultation is between Federal Agencies

- USFWS does not consult with a private entities (e.g., a 

consultant), but we can provide technical assistance

- Federal Agencies may designate State Agencies or 

municipalities for certain Section 7 consultations

- Can prepare Biological Assessments and provide 

information for formal consultations  



Consultation Mechanisms

o Technical assistance to avoid Take of listed species and their 
designated critical habitat for actions with no Federal nexus

• State Jurisdiction: USFWS provide comments and 
recommendations to local agencies and private entities to 
promote conservation 

o Consultation under Section 7 of the ESA - to minimize 
possible adverse effects to listed species and designated 
critical habitat

• Federal Nexus:  funds, permits, federal actions, etc. (e.g., 
HUD, RD, USACE, EPA, FEMA, USDA, FCC, FHTA, etc.)
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When Consultation is not Needed?

o No Federal Nexus

o No listed species and/or critical habitat present

o No effect even if listed species or critical habitat are 
present

o The project meets the categories of a Blanket 
Clearance Letter or any other expedited process

U.S. Fish and Wildlife Service
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Consultation Process

o Informal - Not likely to adversely affect determination (NLAA) 

• Discountable - low probability to occur

• Insignificant - small in scale, no Take anticipated

• Beneficial - result in positive effects to the species 

o Formal - Likely to adversely affect determination (MLAA)

• Take is anticipated

• Conservation measures must be implemented to avoid or 
minimize adverse effects

U.S. Fish and Wildlife Service
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Informal Consultation Framework

1. Federal nexus 

2. Presence of listed species / designated 

Critical Habitat 

3. Federal agency or designee prepares a 

complete consultation package:

information on effects, alternatives, and 

conservation measures    

4. NLAA determination by Federal agency 

or designee

5. USFWS concurrence 

U.S. Fish and Wildlife Service
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Informal Consultation Process

o No adverse effects are anticipated

o Analysis for determination of effects must 

be explained and justified

o No take is anticipated 

o Federal Agency or designee writes a 

consultation letter

o If agree, USFWS concurs within 30 days

U.S. Fish and Wildlife Service
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1. Impacts to listed species cannot be avoided or minimized

2. MLAA determination by Federal agency (spp. and CH)

3. USFWS concurrence

4. Federal agency submits initiation

package (BA for Major Construction Activities)

5. USFWS - Biological Opinion (BO; 135 days)

6. Final decision is taken by the Federal agency

BO: effects of the action, cumulative effects, conclusion of jeopardy and adverse 

modification, and reasonable and prudent alternatives     

Formal Consultation Framework

U.S. Fish and Wildlife Service
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What is a Complete 

Consultation Package?

1. Project description (all project components and timing), 

maps and photos

2. List of species / habitats within site (feeding, breeding, 

sheltering, migration) (Tools: IPAc & ECOS, Recovery 

Plans, 5 year reviews)

3. Analysis of all effects (direct, indirect, interrelated, 

interdependent)

4. Conservation measures or Best Management Practices

5. Effect determination

U.S. Fish and Wildlife Service
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Effect Analysis

o Direct Effects - caused by the proposed action and occur at 

the same time the action is conducted 

o Indirect Effects - caused by the proposed action, but occur 

later on

o Interrelated - actions are part of a larger action and depend 

on that for their justification

o Interdependent - have no independent utility apart from the 

action
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Effect Analysis for Designated 

Critical Habitat

1. Is there designated critical habitat within the project area?

2. Are the biological or physical features affected?

3. Proximity of species or habitat to project

4. Timing of project and species presence (e.g., sea turtles 

when nesting, breeding season of birds)

U.S. Fish and Wildlife Service
Caribbean Ecological Services Field Office



Effect Analysis for Designated 

Critical Habitat
5. Will the species, its habitat, or CH be impacted by the 

project?

6. Conservation measures or Best Management Practices

7. Effect Determination on species and CH
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Effect Determinations

o No effect - No Consultation Required (Stamp process if 

needed)

o May Affect, but not likely to adversely affect species and CH -

majority of projects (No Take anticipated): Informal 

Consultation

o May Affect, likely to adversely affect (Take may occur): 

Formal Consultation / Biological Opinion

o Possible adverse modification to designated critical habitat:  

Formal Consultation / Biological Opinion

U.S. Fish and Wildlife Service
Caribbean Ecological Services Field Office



Effect Determinations - Definitions

o No effect - Zero effects on listed species or 

designated CH

o May Affect, but not likely to adversely affect 

species and CH - Effects are discountable, 

insignificant or completely beneficial

o May Affect, likely to adversely affect - Negative 

effects that can be measured, detected or evaluated
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Biological Assessments (BAs)

1. Required for “major construction activities” defined under 

NEPA

2. Very useful for both formal and informal consultations

3. Defines Action Area of the project

4. Provide information on all project components, and analysis 

on their effects to listed species and CH

5. No set format

U.S. Fish and Wildlife Service
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Biological Assessment Format

https://www.fws.gov/

midwest/endangered/

section7/ba_guide.html

https://www.fws.gov/midwest/endangered/
https://www.fws.gov/midwest/endangered/


Biological Assessment

Action area - geographic area encompassing all the 

physical, chemical, and biological changes that will occur 

directly or indirectly from the proposed action. 

The action area is typically larger

than the footprint of the project, 

and its direct impacts.
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https://www.fws.gov/midwest/

endangered/section7/ba_guide.html

https://www.fws.gov/midwest/
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In summary…  only few steps

o Establish Federal nexus

o Determine species/habitat presence

o Determine effects within action area

o Develop conservation measures

o Submit complete consultation package to USFWS

o End of consultation:

• Informally - NLAA / Concurrence Letter (30 days)

• Formally - MLAA / Biological Opinion (135 days) 
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o An act of God, a disaster, or needed immediately for 

national defense or security (e.g., Hurricane María!)

o Initiation occurs after the emergency is under control

o Need to notify USFWS as soon as possible

o Although after the fact, treated

like any other consultation

Emergency Consultation
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o If projects are not constructed, consultations do 

not expire (if circumstances have not changed)

o Projects may change, animals may move, plants 

can be found in new places, etc.

o These type of changes may require re-initiation

Are you done once 

consultation is completed?
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o If the level of incidental take is exceeded;

o New information reveals effects in a manner or 

extent not previously considered;

o Action is modified and causes effects not 

considered;

o New or additional listed species or designated 

critical habitat that may be affected

When to re-initiate?
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o Implementation of conservation measures is 

essential to conserve listed species

o If Take of listed wildlife species is anticipated, an 

Incidental Take Permit may be needed

o Section 10 Permits are voluntary

o Always comply with State laws and regulations

Technical Assistance: Non 

Federal Projects



U.S. Fish and Wildlife Service
Caribbean Ecological Services Field Office

P.O. Box 491
Boquerón, P.R. 00622

Tel. 787-851-7297
Fax 787-851-7440

jose_cruz-burgos@fws.gov
marelisa_rivera@fws.gov

http://www.fws.gov/caribbean/es
http://ecos.fws.gov


